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IN THZ UNITED STATES DISTRICT COURT
FOR THIZ FASTERN DISTRICT OF PENNSYLVANIA _

PENNSYLVANIA ASSOCLA TION FOR o
RETARDED CHILDREN,
NANCY BETH BOWMAN, et zl,

« O | . Plaintiffs

v. : | . CIVIL ACTION
: NO, 71-42 |
COMMONVEALTH OF PENNSYLVANIA, amen allw

'DAVID H. KURTZMAN, et al.

Defendants:-

e

1}

. P ' 4
AMENDED CONSENT AGREZMENT

.The Compiaint in this action hé.ving been filed on .Tariuary 7,
1971, allegii.;\'g the unconstitutionality of certain Pennsylvania stzftu#es
and practices under the Eciua..l Protection Clause of the Fourteenth‘
Amendment and certain pendent claims; a t!xree-judge court having
been constitu’ce_d, after motion,,Brieﬁng and arggment thereon, on
May 26, 1971; and Order and Stipulation having been entered on .Tu'ne

18, 1971, requiring notice and a2 due process hearing before the

educational assignment of any retarded child may be'changed; and

‘evidence having been received at preliminary hearing on ,A:ugust 12; 1971;



o

v

e

. low, ag:.ceed to, and the objections having'been withdrawn by the

members of the classes,

| .
| F
' .

t

The parties being desirous of c{fecting an amicable scttlement
of this actien; having entered into 2 Consent Agreement on October 7,.
. !- . . i - . - i . .
1971, approved by the Court omn 2n interim basis that day, and notice

: ; ! )
having been given to members of plaintiff and defendant classes

_2nd ceriain objections having been raised by members of the classes,

I

the objections having been hezrd, and in the particulars set forth be-

NOV, THEREFORE, the parﬂes agree this ‘ day of

January, 1972, subject to the approval and Order of this Court,to

)

~the following final amended Consent Agrecement.

l. ‘This action may and hereby shall be rnamtamed by

-

plaintiffs as a class action on behalf of all mentally retarded persons,

: residents of the Commonwealth of Pennsylvania, who have been, are

bemg, or may be denied access to a free publxc program of education

and training while they are, or were less than twenty one years of age.

It is expressly understood sub;ect to the provisions of

- Pa.ragraph 45 below that the imrnediate rehef heremafter provxded

shall be provxded to those persons less than twenty-one years of age



- as of the date of the Order of the Court herein.

2. This ~-action may a.nd ‘hereby shall be nﬁaintaiﬁéd agai,ﬁst.
d;fendant school d'istricts and infermediate u;'xits as a class action against'
all of the School Dllstricts and Intermediate_[_]nit's of‘the Commonwealth
df Pennsy;v#nia.

. 3. Pursuant zo Rule 23,F_F_(‘3“d. R Civ. P., notice of the éxtent of _

the Consent Agreement and the proposed Order approving this Consent

Agreement, in the form set out in Appendix A, shall be given as follows:

P

(2) to the class of defendante, by the Secretary :
: : -
of Education, by mailing immediately a copy of this proposed Order and
Consent Agreernent to the Superintendent and the Director of Special

Education of each School District and Intermediate Unit in the Commonwealth

of Pennsylvania;

3 | (b) to the class of plaintiffs, (i) by the Pe‘m:;sylvania
Association for Retarded Children, by irlnmediately mailing a copy of this °
prc;posed Order and Consent Ag.ree-ment to'each of its Chapters-in ﬁftg-r-four.
couqties of Penﬁsylvania; (ii) by the Dep;artme nt of Justice, by causi.ng
an advertisement in. the form set out in Appendix A, to be placed in

-

_one newspaper of general circulation in each County in the Commonwealth; ~
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| . and (iii) by delivery of e joint press release of the parties to the television

and radio stations, newspapers, and wire services in the Commeonwealth.

11,

k&l

4, Expert testimony in this actiox'i'indic‘ate_s that all menta.l‘ly
retarded persons are capable of berie.ﬁtin.g'ffrom a program of education
and training;. that the greatest .number of retarded persons, given such
education at;d training, are capable of’achicving self-sufficiency; and th!:t*.

o réma‘irﬁng few,‘ with.such educgtion and 'traihing; are capable of achieving
some degree of seli-care; t};at the earlier SU..Ch edncation and training
begins, the more thoroughly and the moje efficiently ';1 mente.liy_ retarded
S | . "person.will benefit fi-om it; a-nd, whether begun early or .nc'at, that a
'ﬁ\enﬁ;ally retarded person can benefit at any point in his life and develop-

ment from a program of education and training. —

5. The Commonwealth of Pennsylvania has undertaken to provide
a free public education to all of its children between the é.ges of six and
twenty-one years, and further, has undertaken to provide education and

training for all of its mentally retarded children.

6. Having undertaken to provide a {ree public education to

all of its children, including its mentally retarded children, the Commonweal



{_/ : of Pennsylvania may not deny any mentally retarded child access to & free

public program of educztion and training.

7. It is the Commonwealth's obligation to place ecach mentally |

retarded child in a free, public program of education and training appropriate

- © to the child's capacity, within the context of the general educational policy
that, among the alternative programs of education and training required by

statute to be available, placement in a regular public school class is

preferable to placement in a special pdb].ic schocl class and placcmen_tig_a

specizl public school class is preferable to placement in any other type of

program of education and training.

"\ : , III. .

Section 1304 . _ . —

8. Section 1304 of the School Code 0of 1949, as amended, 24

Purd. Stat. Sec. 13-1304, provides;

)

'‘Admission of beginners

The admission of beginners to the public schools
shall be confined to the first two weeks of the
- : annual school term in districts operating cn an
' ' annual promotion basis, and to the first two
weeks of either the first or the second semester

]
. ’



of the school term to districts operating on 2
semi-anruzl promotion basis, Admission shall
... be limited to beginners who have attained the age
of five years and seven months before the first
day of September if they arc to be admitted in the
f211, and to those who have attained the age of
five years and seven months before the first day
of February if they are to be admitted zt the beginning
of the second semester. The board of school directors
of any school district may admit beginners who are
less than five years and seven months of age, in '
. accordance with standards prescribed by the State
3 "7 . Board of Education. The board of school directors
may refuse to accept or retain beginners who
- -~~have not attained a mental age of five years, as
determined by the supervisor of special education
or a properly certificated public school psychologist
in accordance with standards prescribed by the
. State Board of Education.

# WThe term 'beginners,'as used in this section, shall
mean any child that should enter the lowest grade of
- . .the primary school or the lowest pmmary class above
the kindergarten level."
=-9, The Secretary of Education, the State-Board of Education,
J .

the named School Districts and Intermediate Units, each of them, for

themselves, their officers, employees, agents, and successors agree

that they shall cease and desist from applying Section 1304 s‘o_astod_jggt-

e

porie or in any way to deny access to a free public program of education

and training to any mentally retarded child.

10. The Attorney General of the Commonwealth of Pednsyi_;

" vania (hereinafter "the Attorney General') agrees to issue an Opinion
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~ : declaring that Section 1304 means only thata school district may refuse
« . . - toacceptinto or to retain in the lowest grade of the regular primary

Ry C
school or the lowest regular primary class above the kirdergarten level,
a ’
any child who has not attained a mental age of {ive years,

" 11. The Attorney General of the Common@ealth of Pennsylvania

-

shall issue zn Opinion thus construing Section 1304, and the StateBoard’

of Education (hereinafter 'the Board') shall issue regalations to implement

said constrdction and to sAupcrsede Sections 5-200 oI the Pupil Attendance
Regulations, copies of which Opinion and Regulations shall be filed

with the Court and delivered to counsel for plaintif’s on or before October
’ i

s .. 25,1971, and they shall be issued and promulgated respectively on or

N béfore October 27, 1971.

12. The aforementioned Opinion and Regulations shall
: : . s

() provide for notice and a2n opportunity for a hearing as set outin
this Court's Order of June 18, 1971, as amended, before a child's admissio;x
.as a beginner in the lowest grade.of a reéular primary school, or the

_ lowest regular primary class above kindergarten, may be postponed;

(b) require the automatic re-evaluation every two years of any educa-

~ - . tional assignmen't other than to a regulé.r class, and (c) provide for an

annual re-evaluation at the request >f the child's parent or guardian,
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.;né (d)- ia.rax"ide upon each such ré-ev.al‘uati‘on tﬁat the SCEOOI diétrict
or intc}mediate anit shall give noatice and an opportunity for a hearing
2s set out in this Court's Order >f June 18, 1971, .as amended, 5n
the findings of the re-evaluation and the appropriateness of tEe
educational assignment based thereon. As uvsed herein'and throug:;ha.ut
+ this Agrecment the term ":‘e—evelluat.ion” contemplates that degree of
analysis and investigation neceséary to make a sound judgment as to the

appropriateness of the educational assignment of the child thought to be
mentally retarded, which in some instances, may involve reviewing

existing cumulative data and documentation or, in other instances

may involve comprehensive psycho-edué‘atioual testing.

13. The aforementioned Opinion and Re.gulations- shallials;:
requ‘ire the timely placefnent o{ any child whose admissién t§ regﬁlar
-primary scheol or to‘the «low_lest regular prim.ary class above kindef-
. gartén is postponed, or \%/ho is not retair;ed in suéh schooi or_ class,
Jina fr‘ee pub‘lic prograrﬁ of education and tra;ining pLLI}rsu_ant to Sec?ions

1371 through 1382 of the School Code of '1949', as amended 24 Purd, Stat.

Sec. 13-1371 through Sec. 13-1382,

Section 1326 - " 2 T ' R

e .

14. Section 1326 of the School Code of 1949, as aménded,
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O

agree that they shall cease and desist from applying Section 1326 so

.24 Purd, Stat. Sec. 13-1326, provides:

*Definitions

. The term 'compulsory school age,' as hereinafter used -

" shall mean the period of a child's life from the time
the child's parents elect to have the child enter school,
which shall be not later than at the age of eight (3)
years, until the zge of seventeen (17) years. The term
shall not include a2ny child who holds 2 certificate of
graduation from a regdarly'accredited senior high school.”

15. The Secretary of Education, the State Board of Educa-
tion, thz; named School Districts and Intermediate Units, each of them,

for themselves, their officers, employecs, agents and successors
i .

~as to postpone, to terminate, or in any way to deny access to a free public

s

program of education and training to any mental ly retarded child.
. ¢ ) - _f

T

16. The Attorney General agrees to issue an Opinion de-

claring that Section 1326 means only that parents of a child have a

; ._co’mpdlsory duty while the child is between eight and seventeen )'rears

=

of age to assure his attendance in a program of education and training;

and ~Sectfcm 1326 does not limit the ages between which 2 child must

~ be grénted access to a free, public program of education and training.

D‘efendants are bound by Section 1301 of the School Code of 1949,



. -

24 Purd. Stat. ééc. -13-1301, fo provi‘dc iree pubiilc edulcation.t.:‘)-

21l children six to twenty-one years of age, In ‘the event that a parent
_ elects to e>:ercis‘e the right 3x 2 child six through' eight yéars and/or

seventeen through fwenty-one years of age to a free public education,.
~ defeudants may.not den;y such child access to 2 program of ec_lucati'on

and tra'inli‘ng. Furthermore, ifa parel"xt does not cjlischarge. the d;.ty

of compﬁlsory attendance with regard to any mentally retarded child

between eight and seventeen years »f age, defendants must and shall

take those steps necessary to compel the child's attendance pursuant to

Section 1327 of the School Code of 1949, 24 Purd. Stat. Sec. 13-1327,
and related provisions of the School Code, and to the relevant regu-

. lations with regard to compulsory attendance promulgated by the Board.

17, 'I;l_ue

Attorney Generzal shall issue an Opinion_.thus

construing Section 1326, 2nd rela ted Sections, 2nd the Board shall

.

promulgate Regulations to implement said construction, copies of
which Opinion and Regulations shall be filed with the Court and delivered
to plaintiffs' counsel on or before October 25, 1971, and they shall be

issued and promulgated respectively on or before October 27, 1971,

Section 1330(2) s . i : L . |

18. Section 1330(2) of the School Code of 1949, as amended,



-~ 24 Purd, Stat. Sec., 13-1330(2) provides:

d

t"Exceptions to compulsory attendance.

The provisions of this action requiring regular a2ttendance
shall not apply to any child who:
. & ox X

(2) Has been ecxamined by an approved mental clinic

or by a person certified as a2 public school psychologist

or psychological examiner, and has been found to be
_unable to profit from further public scheol attendance,
'and who has been reported to the board ef school directors
and excused, in accordance with regulations prescribed
by the State Board of Education." o

19. - The Sécretary of Education, the State Board of
"Education, the named Schoosl Districts and Intermediatg.Units,

e _' each of them, for themselves, their officers, employees, agents,

and successors agreev that they shall cease and desist from applying
e ~—

Section 1330(2) so as to terminate or in any way to deny access to a

—_—

free public program of education and training to any mentally retarded

20. The Attorney General agrees to issue a2n Opinion
declaring that Section 1330(2) means only that a parent may be
_ - excused from liability under the compulsory attendance provi.sions

LeTE of the School Code when, with the approval of the local school board



and the Secrctary of Education and a finding by an apo*oved clinic

. ot

or public s¢hool psychologist or psychological examiner, the parent

. elects to withdraw the child from attendance. Section 1330(2) may

not be invoked by. defendants, contrary to the parents' wishes, to
terminate or in any way to deny access to a irée. public program of

education 2nd training to any mentally retarded child.

21. The Attorney General shall issué 2n Opinior.l so con-
stfuing éectign 1330(2) and related pr.ovisions and the .Board shall
pfomulgate Regulations éo implement said construction and to super-
sede Section 5-400 of the Pupil Attendance Regulati.ons, a copy of

whlch Opxmon and Regulations shall be filed with the Court and

~

: dehvered to counscl for plaintiff on or before October 25, 1971 and

they shall be issued and promulgated respectively on or before

October 27, 1971,

Pre-School Education

22. Defendants, the Commonwealth of Pennsylvania, the
Secretary of Educbation, the State Board of Education, the named School

Districts and Intermediate Units, and the Secretary of Public Welfare,

- each of them, for themselves, their officers, employees, agents,

- . - . -

- e



e

’ S raed they

and successors agree that they shall cezse and desist from

- a2pplying Section 1371(1) of the School .Qodc of 1949,-2.5 amended,
.~ 24 Purd, Stat, Scc. 13-1371{l) so as to deny access to & free pablic

program of education and training to any mentally retarded child,

- L. 30 RO R ST I

R '.~;"i':.~;,.=~_:,:gree that wherever the Department of Zducalion

-

_thi‘ougﬁ its instrumentalities, the School Districts and Intermediate

Units, or the Department of Public Welfare through any of its

instrumentalities provides a pre-school program of regular educa-

tion and training to children below the age of six, they shall also

-—

provide a program of education and training appropriate to their
o e T " -

s T t

“learning vijacilies to all retarded children of the same age.

—

23, -Section 1371(1) of the School Code of 1949, as

~-amended, 24 Purd. Stat. Sec. 13-1371(1), provides:

[t

'Definition of exceptional children; reports; examination

(1) The term 'exceptional children' shall mean children
of school age who deviate from the average in physical,
mental, emotional or social characteristics to such an

extent that they require special educational facilities

or services and shall include all children in detention
. i 1" .

24. The Attorney General agrees to issue an Opinion de-

claring that the phrase "chi'ldr.e'n of sgﬁool a.ge" as used in Section

w



1371 means children aged six to twenty-one and also, whenever the

Department of Education through any of its instrumentalities, the

_ " -local School District, Intermediate Unit; or the Department of

-

'P-;lblic Welfare; through any of its instrumentallties; provides

" a pre-school progfam of ?egalar education and training for'chi.l.d-

" ren bélow the age of sisx, whether kindergarfen or however so c»alled,
m.eans 21l mentally retarded children w{'.xo'ha:.\-re .reached the age-

less than six at which such pre-school programs are available
) \

to others. . - : . - : ' oy

25. The Attorney Generz] shall issue a.n Opinion. thus
" construing Section 1371 and the Board shall issue :cguiations to
i.mplemcnt said construction, copies of hich Opinion and Regulations
-..shall be f-iled with the Court and delivgred to counsel for plaintiffs
on or beforé October 25, 1971, and they shall be i.ssued and promulgated

-~

respectively on or before October 27, 1971.

“7Tuition and Tuition and Maintenance

26. The Secretary of Education, the State Board of

Education, the hamed_School Districts and Intermédiate Units,

each of them, for themselves, their officers, employces, agents



oty
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-

and successors agree that they shall cease and desist {rom applying

Section 137¢ of the School Code of 1949, &s amended, 24 Purd.

.. State, Sec. 13-1376, so as.to deny tuition or tuition and mezintenance

to any mentally retarded perscn,

27. The Attorney General agrees to issue 2n Opinion,

and the Council of Basic Education of the State Board of Education

agrees to promulgate Regulations,' construing the term 'brain

damage' as usea in Section 1376 ana as defined in the Board's
"Criteria for Approval . . . of Reimbursement'" so as to inclgde'
thercunder all mentally retarded persons, thereb'y making avaiiablc
fo -them tuiti.c;n for .day school ar;d tuition and maintenance for
‘residcntial school up to the maximum sum available for day school
or residential schocﬂ, whichever provides thevmo‘re appropriate _
program of education and training. Copies of the aforesaid |
Opinion and Regulations shall be filed with the Court and delivered
fo counsel {for plainltiff on or béfore October 25, 1971, and Ithey shall

be issued and promulgated respectively.on or before October 27,

1971..

-

- 28. Defendants may deny or withdraw payments of tuition

or tuition and maintenance whenever the school district or inter-



mediate unit in which a mentally retarded child resides provides

a program of special education and training appropriate to the °

child's learning capacities into which the child may be placed.

29. The decision of defendants to deny. or withc.lraw payrrxents
of triition or tuition and maintenance shall be.dveer.ned a ehanée in
¢ducational assignment as to which noéic'e sball be given and an
oppox:tunity for a hearing afforded as set out in'rhi.s Court's Orrier .
of Juie 18, 1971, as amend.e.d. The issue at such hearing shall beﬂ,
whether the School District or I.i*.termediate Unit provides an
appropriate program of educ‘:a{;i.orr gnd trainingvf'or the ;.)arti'cular

child,

Whenever an additional facility or pr\ogram within
2 School District or Inter.media.te Unit is submitred for appr.oval
by the Secretary of Education, then. at tbe.same time, a School
i)istrict o>r Intermediate Unit,. upon written netice to the parent

or guardxan, may in writing request approval of the Director

of the B.u‘eau of Special Education, actmo as the Secretary s

. desxgnee for the transfer of partxcula.r children from prwate

schools to the adchhonal facility or program. Any dxstrxct or

anit so requesting shall submit documentation of the appropriate-



B

- as appropriate for those children znd a2pproves their transfers,

'

ness of the new facility or program for the particular children

“proposed for transfer., The parents or guardians may submit

any documentation to the contrary. If after appropriate investiga-

tion the Director of the Bureau certifies the new facility or program

such certification and approval shall be in lieu of individual

héarings as provided above in this paragrapﬁ. _

Homebound Instruction

| 30. Section 1372(3) of the School Code of 1949, 2s
o . ' )
amended, 24 Purd. Stat, Sec. 13-1372(3), provides in relevant

part:
- % e e
'Standards; plans; special classes or schools
B & %k
(3) Special Classes or Schools Established and
. Maintained by School Districts,

... If ... itis notfeasible to form a special
class in any district or to provide such education
" for any [exceptional] child in the public schools
of the district, the board of school directors of
the district shall secure such proper education
and training outside the public schosls of the
district or in special institutions, or by providing
for teaching the child in his home . . . ."

———



s ‘ ' - 31, The Secretary of Education, the State Board of
~Education, the named School Districts and Iatermediate Units,
each of them; for themselves, thcir officials, employeces,

agents and successors agree thzt they shall cease 2nd desist '

—

I

from denying homebound instruction under Sectio.n 1372(3) t

. -mentally retarded chil ility
accompanies the retardation o1 because retardation is not
il s _

2 short-term disability. _ . ‘ “ime sl

32. The Attorney General agrees to issue a2n Opinion
declaring that a mentally retarded child, whether or not physically

disabled, may receive homebound instruction and the State Board

_ ~of Education and/or the Secretary of Education agrees to promulgate

= : i :
- .—revised Regulations #nd forms in accord therewith, superseding the '

*Homebound Instruction Manual' (1970) insofar as it concerns

.

mentally retarded children. _. ' ) . : " Y

33. The a2foresaid Opinion and Regulations shall also provide

(2) that homebound instruction is the least preferable

s _ . of the pfograms of education Mng administered by the Departme

of Education and a mentally retarded child shall not be assigned to it
=2 —




Ao

)

unless it is the program most appropriate to the child's capacities;

(b) that homebound instructicn shzll involve ccducation

" and training for at least five hours 2 weck or for such cther reacsonable

period a2s the State Board of Education may by regulation provide,

(c) that an assignment to homebound instruction shall
be re-cvaluated not less than every three months, and notice of the
evaluation and ar opportunity for a hearing thereon shall be accorded

to the parent or guardian, as set out in the Order of this Court dated

June 18, 197], as amended.

i

34. Copies of the aforementicned Opinion and Regulations

shall be filed with the Court 2nd delivered to counsel for plaintiffs on
,

or before October 25, 1971, and they shall be issued and promulgated

respectively on or before October 27, 1971.

Section 1375

-

35. Section 1375 of the School Code of 1949, as amended,

24 Purd, Stat. Sec. 13-1375, provides:

'Uneducable children provided for by Department
of Public Welfare '

__"’I‘he State Board of Education shall éstablish standards



"c}lari.ng that since all children are capable of bencfiting from a program |

for temporary or permanent exclusion from the public
school of children who are found to be uneducable and

. - untrainingable in the public schools. Any child who

, is reported by a person who is certificd as a pukblic
school psychologist as being aneducable and untrain-
zble in the public schools, may be reported by the board
of school directors to the Superintendent of Public Instruc-
tioa and when approved by him, inaccordance with the
‘standards of the State Board of Education, shall be certified
to the Department of Public Welfare as a child who is _
uneducable and untrainable in the public schools. When a |
child is thus certified, the public schools shall be relieved
. of the obligation of providing education or training for
"such child. The Department of Public elfare shall there-
upon arrange for the care, training and supervision of
"such child in a manner not inconsistent with the laws governing
mentally defective individaals."

36, Defendants the Commo?wealth o>f Penusylvania, the
Secretary of Education, the State Board of Education, the named
School Districts and Intermediate Units, and the Secretary of Fublic

: . S / . '

Velfare, each of them, for themselves, their officers, employees,

agents and successors agree that they shall cease and desist from

aggrlqy_z_Eg_Sectlon 1375 so as to deny access to a free pub_hc program

of education and training to any mentally retarded child.

37. The Attorney General agrees to issue an Opinion de-

t

of education and training, Section 1375 means that insofar as the De-

partment of Public Welfare is charged to "'arrange for the care, training



()

and supervision! of a child certified {5 it, the Department of Public
Welfarc must provide a program of education &nd training appropricte

to the capacities of that child.

S o

38, The Attorney General agrees to issué an Opinion
‘declering that Section 1375 mecans tha.t when it is found, on the reco-
mmendation <.3f a2 public school pssrchologist and upon the approval of the.
local boax“d of schooll directors and- the -Secretary of Education, as
revie;ved in_the due process hearing as set cut in the Order of this
Court dated June 18, 1971, thata m.em:ally retarded child would
be\neﬁt more from placement in a2 prograi‘n of education and training
'a‘dministéred. by the Department of Public Welfare than he would from
any program of education and training administered bby the Department

of Education, he shall be certified to the Cepartment of Public Welfare

for placement in a program of education and training.

39. To assure that any program of education and training
administered by the Department of Public Welfare shall provide educa-
tion and training appropriate to a child's capacities the plan referred

to in-Paragrz}ph 50 below shall specify, inter alia,

() the standards for hours of instruction, pupil-



r -
P ' by

1
J ' teacher ratios, curriculum, facilities, and teacher qualifications

that shall be met in p.rograms administered by the Departiment
H | |
-of Public Welfare;

®) the standards whichwll qualify any mentally
. retarded person who completes a prog*am administered by the
Department of Pubhc Welfare for a ngh School Certificate or a

Certxfxcate of Attendance as contemplated in Scctxons 8- 132 and 8- 133 of the

Special Education Regulations;

5 B -~ (e) the reports which will be required in the continuing
: .

dxscharge by the Department of Education of its duty under Section 1302(1)

W

| of the Administrative Code of 1929, as amended, 7] Purd. Stat Sec.
352(1): to> inspect and to require reports of program; of edu'cation-
and traintin'g admi’ni.stered by .the'Department o-f. Public Welfare, which
reports shall include, for each child tn such programs an annual

f stateme;lt of educationai strategy (as deﬁned in Sectioo‘8'123' g,f the
Special. Education Regulations) for the cofnirig year and at the clo.se )
of the ‘year an evaluation of that strategy; | o .

. = N . (d) that the Department of Education shall exercise the

power under Section 1926 of the Scheol Code of 1949, as amended

e —



J 24 Purd. Stat. Scc. 19-1926 to sdpervise the programs of education

and training in 2ll institutions wholly or partly supported by the

Department of Public Welfare, and the procedures to be adopted

therefor.

P )

40, The Attorney General agrees to issue an Opinion so

LS
—

construing Section 1375 and the Board to promulgate R.egulat ions
implementing said construction, vwhich. Opinion and Regulations >
shall 21so provide:

(2) that the Secrétary‘of Education shall be responsible
for assuring that every mentally retardecf' child is plz’;ced in a program
Bf education and trgining a;ﬁpro;)riate to his lezrning capacitics, and
to that end, by Rules of Procedure requiring that reports of the annual
?V " census Aénd e;/a.luation, under Section 1371(2) of the S-chool Code .of .

1949, as amended, 24 Purd. Stat. 13-1371(2), be mr.de to him, he shall

be informed as to the identity, condition, and educational status of

every mentally retarded child within the various schocl districts.

—

(b) that should it appear that the provisions of the

School Code relating to the proper educ:tion and training of mentally

retarded children have not been complied with or the needs of the



()

U

ment-ally retarded child are not being adequé.tcly served in-any program
a2dministered by the Department of Fublic Weh’az:e, the Department of
:_Education shzll provide such education and traininé pursuant to |
Sect'xon 1926 of the School Coée of 1949, a2s amended, 24 Purd. Stat.
Sec. 19-1926. | N

——

(c) that the same right to notice and an opportunity

for a hearing as is set out in the Order of this Cour: of June 18, 1971,

shall be accorded cn any change in educational assignment among

. the programs of education and training administered by the Department

of Public Welfare. : :

(d) that not less than every two years the assign-

: _ ? N
ment of any mentally retarded child to a p‘mﬂ/m’edma.&mﬁn_d

~

training administered by the Department of Public Welfare shall be

re-evaluated by the Department of E£ducation and upon such re-evaluation,

notice .a{nd an opportunity to be heard shall be accorded as set out in

the Order of this Court, dated June 18, 1971, as ameuded..

-41, Copies of the aforesaid Opinion and Regu_lat—ior.xs éha;ll :

" be filed with the Court and delivered to counsel for plaintiff.s on or

" before October 25, 1971, and they sh.all be issued and promulgated

respectively on or before October 27, 1971.

-



42, Fach of the named plaintiffs chall be immediately
re-evaluated by defendants and, as soon 2s possible, but.in no event
- later than October 13, 1971, shall be accorded access to a free public

program of education and trainirg appropriate to his learning capacities.

—

43. Every retarded person between the ages of six and

twenty-one years as of the date of this Order and thercafter shall be

provided access to a free public program of education and training

appropriate to his capacitics as soon as possible but in no event later
l'. . . ; -

than September 1, 1972,

(-

- 44. Wherever defendants provide a pre-school program of
o régular education and training for children less than six years of

age, whether ki'ﬁdergarte'n o'r however called, every menvtally retarded

" child of the same age as of the date of this Order and hereafter_shall be
proviaéd access to a fre-e public prog-ram of education and tre;ir-zing

appropriate to his capacities as soon as possible but in no event

later than September 1, 1972.

- . 45, The parties e;xplicif:ly reserve their right to hearing

and argument on the question of the obligation of ¢2fendants to accord



A

~ is not being accorded access to a free public program of education

| : ' N
'

compensatory educational opportunity to members of the plaintiff
.class of whatever age who were denied access to a free public program

of educatién and training without notice and without a due pr-ocess _

| ' ; : :
hearing while they were aged six years to twenty-one years, for a

period equal to the period of such wrongfﬁl denial,

!
3

S

46, To implement the aforementioned relief and to assure
that it is extendcd to all members of the class entitled to it, Herbert
Goldstein, Ph.D. and Dennis E. Haggerty, Esq. are appointed Masters

for the purpose of oversecing a process of identification, evaluation,

notification, and compliance hereinafter described.
: i

47. Notice of this Order and of the Order of June 18, 1971,

.in form to be agreed upon by counsel for the parties, -shall be given

by Commonwealth defendants to the parents and guardian of .cvery
mentally retarded person, and of every person thought by defendants

to be.m‘entally retarded, of the ages specified in Paragraphs 43, and

kY

44 above, now resident in the Commonwealth of Pennsylvania, who

and training, whether as a result of exclusion, postponement, .

\

_excusal, or in any other fashion, formal or informal.

48, Within.thirty days of the date of this Order, Com-



Vi
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¢

_monwealth defendants shall formulate and shall submit to the Masters

¢\

for.their approval 2 satisfzctory plan to identify, locate, evaluate
: Vi

f
I

_and give notice to all the persons described in the foregeing para-
5 J _

graphs, and to identlify 211 persons described in Paragraph 45,

which plan shall include, but not be limited to, a search of the
records of the local school districts, of the Intermediate Units,

of County MH/MR units, of the State Schools and Hospitals, in-

cluding the waiting lists for admission thereto, and of interim care
e ;

facilities, and, to the extent necessary, publication in newspapers

and the use of radio and television in 2 manner calculated to reach
T

e . P

: ]
the persons described in the foregoing paragraph. A copy of the

proposed phlran shall be delivered to counsel for plaintiffs who shall

"be accorded a right to be heard thereon. 1

49, Within ninety days of the date of this Order, Common-

wealth defendants shall identify and locate all persons described in

: para'graph 47 above, give them notice and provide for their evaluation,

‘and shall report to the Masters the namés, circumstances, the educa-

tional histories and the educational diagnosis of all persons so identified.

50. By Fébruafy 1, 1972, Commonwealth defendants shall

formulate and submit to the Masters for their approval a plan, to

s = -%’/}7)9/1 L

~&
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be effectuated by September 1, 1972, to commence Or recommence
2 free public program of education and training for all mentally
. retarded persons described in Paragraph 47 above, and for all
. T

mentally retarded persons of such ages hereafter., The plan ,

.shall specify the range of programs of education and training,

e —

their kind 2nd number, necessary to provide an appropriate

Iprogram of education and training to all mentally retarded children,

—

where they shall be conducted, arrangements for their financi.hg”,""

2nd, if additional teachers are found to be necessary, the plan shall

specify recruitment, hiring, and training arrangements. The
— = T z

plah shall specify such additio.nal stan‘dards and procedures, '

incluéing but not Iimitea to those specii'-ied in Paragraph 39 above,

as may be consistent with this Order and necessary‘ﬁto its effectuation.
A-'copy of the proposed plan \.vill b;: delivered tc; counsel fox.'-plaintiffs

who shall be accorded a right to be heard thereon,

I

51, If by S‘eptember 1:,- 1972, any lc;cal schocl dis.trict
isnot providing a free pﬁblic education to all ment-a'lly rAetarded.
persons within its fesponsibility as provided Eereinbsafore in spécial
class"es or schoois established a'nd maintained by school c}istric:‘ts

" or has not secured su‘ch propef education and training outside the

L1

——
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- . . . L

the district or in special institutions, and if

iy

public schools o
an intermediate unit is not providing such education by means of
additionzl classes or schools as are necessary or otherwise

: - o
provicing for the proper education and training of such persons

who are not enrolled in classes or schools maintained and operated

¢

by school districts or who are not otherwise provided for, the

Secretary of Education, pursuant to Section 1372(5) of the Public

School Code of 1949, 24 Purd. Stat, 1372(5), shall directly provide, =
maintai'n, administer, supervise and operate programs for the

education and training of these children.

. . . - - .om - E 1

52. The Masters shall hear any members of the plaintiff

- class who may be aggrieved in the implementation of this Order,

= ; o 7

53. The Masters shall be compensated by Commonwealth

" defendants.

54. This Court shall retzin jurisdiction of the matter .
until it has heard the final report of the Masters on or before

October 15, 1972, E o _ S5

55, Any child who is mentally retarded and who

"also has another exceptionality or other exceptionalities, whether



—

blind, decaf, cerebral palsied, brain dafnaged, muscular dystrophied

L
e e
- or social or emotionally disturbed, or otherwise, irrespective of the .
. primary diagnosis, shall be considered mentally retarded for
\ " purposes of the Agreements and Orders herein, _ .
. : [N
' Thomas K. Gilhool * J. Sheane Creamer _
. Attorney for Plaintiffs K . . Attorney General
. N ‘Ed Weintraub T
. . B Deputy Atterney General
Attorneys for Defendants
_ ! ) ‘ Ackn‘owledged:
(:-\\ & . % - ] . ‘. R
o - S

Secretary of Education

o - . - Dr. William F. Ohrtman
P ' _ _ Director, Bureau of
£ - o Special Education

Mrs, Helene Wohlgemuth
Secretary of Public Welfare

Edward R. Goldman
Commissioner of Meutal
Retardation



II\ T I: UNITED STATES DISTRICT COURT
ASTERN DISTRICT OF PENNSYLVANIA

PENNSYLVANIA ASSOCIATION FOR :
RETARDED CHILDREN,
NANCY BETH BOWMAN, et al,

i Plaintiffs

v. i © CIVIL ACTION
' : NO, 71-42
" COMMONWEALTH OF PENNSYLVANIA
DAVID H, KURTZMAN, etal. . - . S
Defendants :
AMENDED STIPULATION )
K =
AND NOW, this diy of January , 1972,

subject to the approval and Order of the Court, it is agreed by the parties

that the Stipulation of June 18, 1971, be amended to provide as follows:

1. _1_?_e_ﬁnitions

i . .t L
(2) 'Change in educational status'" shall mean any

assigdment or re-assignment basesd on the fact that the child is mentally
retarded or thought to be mentélly retarded to one of the following educa-

tional assigziments': Regular Education, Special Education or to &o

assignment, or from one type of special education to another,



L ' (b) "Department' shall mean the Pennsylvania

Department of Education,

e

(¢} "School District' shall mean aay school district in

the Commonwealth of Peansylvania, _ ' PN

(d) "Intermediate Unit''shall mean the intermedi-ate‘units

~

as prov.ided by the Pennsylvania School Code.

{¢) 'Regular Educatidn“ shall mean education other than

special education,

(f) "Special Fducation' shall mean- specizl classes,

Q o ;pecial schools, education and training secﬁred by the local school district

s Or‘int’ermediate unit outsidle _fhe public schools or in special ins.titutionsv,
instruction in the home and tuitién reimbursement, as provided in 24

Purd. Stat. Sec. 13-1371 through 13-1380.

-

- {g) Wherever the word '"Pareat" is mentioned,

it w‘illl_ include the term 'Guardian! and the plural of each whére applicable.

2. No child of school agé who is mentally retarded or

who is thought by any school ofﬁci_al, the intermediate unit, or By

his parents or"guardian to be mentally retardved, shall be subjected to

N



LY

2 change in educational status without first being accerded notice anc the

opportunity of 2 due process hearing as hereinafter prescribed. This

provision shall zlso apply to any child who has never hac an educational

assignment,

- Nothing contained herein shall be construed to preclude
any system of consultations or conferences with pareats heretofore
or hereafter used by School Districts or Intermediate Units with

regard to the educational alssigmnent of children thought to be

meﬁtally retarded. Nor shall such consultations or conferences be

in lieu of the due process hearing.

3. Within 30 days of th_e approval of this S\Eipulé\tion by the
: .Cou,;ct herein, the State Board of Education shall adopt regulations,-
and shall transmit copies theréof to the superintende'nts of the
School Districts and In.termediate Uﬁits,'the Members of their BoaArds,
- and their counsel, which regula:ions shall incorporate paragraphs
1 zfnd 2 above 2nd otherwise shall providé as fqllows.:
4(Aa) Whenever any meétally retafded or all_egedly
me;;tally‘- retarded child of school age-is recommended for a cl-aange in
educational status by.a Sc-'ll'xool District, Intermediate Unit or any

school officizl, notice of the proposed action shall first be given to

e ——— —
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which such action is proposed.

the parent or guardian of the child.

: (b) Notice of the proposed action shzil be given in

‘ writing to the parent or guardian of the child either (i) ata conference

with the pareht or (ii) by certified mail to the parent (addressec only,

return receipt requested). .

Fe

{c) The notice shall describe the proposed action

in detail, including specification of the statute or regulation under
which such action is proposed and a clear and full statement of the

reasons therefor, including specification of any tests or reports upon

s

(d) The notice shall advise the parent or guardian of

any alternative education opportunities available to his child other than
—_— ) —_—

thatrp’rgp_oscd .

(e) The notice shall inform the parent or

.guardian of his right to contest the proposed action at a full hearing

R e

before the Secretary of Education, or his designee, ina place a.rid

ata time convenient to the §érent, before the proposed action may

. be taken.



&
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(f) The notice shall inform the parent or guardian of

his right to be represented at the hearing by any person .Of his

“choosing, including legal counsel, of his right to examine before
the hearing his child's school records including any tests or reports
upon which the proposed action may be based, of his right to present

evidence of his own, includirng expert medical, psychological 2nd

educational tcs'timony, and of his right to call and question any school

official, employee, or agent of a school district, intermediate unit or
the department who may have evidence upon which the proposed action may

be based.

0

(g) The nlotice shall inform the parent or guardian

-of the availabiliéy of various organizations, including the iocal ciqapter
of the Pennsylvania Association for iietarded Children, to assist him
in connection \%/ith the hearing and the school d'istrict or intermediate
unit involved shall provide the address and telephone number of such

organization in the notice.

(h) The notice shall inform the parent or guardian that

he is entitled under the Pennsylvania Mental Health and Mental

Retardation Act to the services of a local center for 2n independent

medical, psychological and educational éValuation of };is child and
! ==

- . Y
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center in his catchment area,

I

shall specify the name, address 2nd telephone nummber of the MHE-MR
p Y ’ P

(i) The notice shall specify the procedure

for pursuing a hearing.

_—— — .

If the notice is gi-vcn ata ccsnfere.n-ce with
the ;)_a‘zlent, the parent may at that conference indicate his s;tisféction
with the fecommendation 2nd may in writing waive the opﬁortunity_
for a hearing or, if dissatisf'ied,‘ may in writing request a2 hearing.

In either event, the parent may within five calendar days of the

conference change this decision and may then request or waive the

.~ opportunity for a hearing by so indicating in writing to the school district

or intermediate unit. If the parently decision is indicated at a conference,

the parent shall be given 2 postcard which shall be mailed to the school

district or intermediate unit within five calendar days thereafter,

- if the pafent desires to change the decision. There shall be no change

1

in educational assignment during the five day period,
- ’ 1

If notice is given by certified mail, the
parent must fill in the form requéstirig a hearing and mail the

same to the school district or intermediate unit within ten (10)

days of the date of receipt of the notice.



\\/'.'

(j) The hearing shall be scheduled not

sooner than fifteen (15) days nor later than thirty (30) days after

"_'__‘_"'!_‘——— = — .
receipt of the reguest for a hearing from the parent or guardian, pro-

vided however that upon good cause shown, reasonable extensions

of these times shall be granted at the request of the parent or

—

guardian.

(k) The hearing shall be held in the local

ety

.

district and at a place reasonably convenient to the paArent or guardian
— . e

of the child. At the option of the parent or guardian, the hearing may

———

be held in the evening and such option shall be sct forthin the form

requesting the hearing aforesaid. I

(1) The hearing officer shall be the Secretary of

Education, or a person designzted by him acting in his stead, but

i’

shall not be an officer, employee or agent of any local district or

—_— -

intermedia te unit in which the child resides. b %

(fn) The hearing shall be an oral,‘personal

————

bearirig, anwic unless the parent or guardian specifies

a closed hearing.

s -(n) The decisio.n of the hearing officer



e

shall be based solely upon the evidence presented at the hearing.

(o) The proposed change in educational

stztus shall be approved only if supported by substantial evidence

on the whole record of the hearing. Introduction by the school dis-

trice or intermediate unit of the official report recommendiog a

—

-change in educational assignment shall discharge its burden of

going forward with the evidence, thereby requiring the parent to

introduce evidence (as contemplated in paragraphs {, r, s, and t

herecin) in support of his contention.

-({p) A stensgraphic or other transcribed

R

_record of the hearing shall be made and shall be available_(tlo the

e

parent or guardian or his representative. Said record may be

discarded after three years.

(@) The parent or guardian of the child
may be represented at the hearing by any person of his _choo;iqg,

including legal counsel.

(r) The parent or guardian or his

representative shall be given reasonable access prior to the hearing

to all records of the school district or intermediaterunit concerning

- ——
——



his child, including any tests or reperts upon which the proposed

— . L0 =

action may be based.

{s) The parent or guzrdian or

‘his representative shall have the right to el the attendance of, and

to quesfion any witness testifying for the school board or intermedizte

—

unit and any official, employee, or agent of the school district,
intermediate unit, or the department-who may have evidence upon

which the proposed action may be based.

(t) The parent or guardian shall have the

1 =

‘right to present evidence and testimony, including expert medical,
) ¢

psychological or educational testimony.

(u) No later than twenty (20) days
after the hearing, the hearing officer shall render a decision in

writing which shall be accompanied by written findings of fact and
conclusions of law and which shall be sent by registered mail to
the parent or guardian and his repiesentative.

(v) There shall be no change in the child's

educational status without prior notice and the opportunity to be

heaw herein, éxcept that in extraordinary circum-
A : ({ .

M, ¥ g
-
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stzances the Director of the Burezu of Special Education, upon

written request to him by the district or intermediate unit setting
' p—

- | 2 .
forth the reasons therefor and upon notice to the parent may approve

2n interim change in educational assignment prior to the hearing,

in which e\_reﬁt the hearing w 1l be held as promptly as possible

a{t_ef the interim change. The Director shall act upon any such
\‘_‘_-_._‘__“_________________._——— .

réquenst pr,omp'cly‘and in any event within three (3) days of its

receipt. ' : I mamree S

(w) An)’ time limitation herein shall

be construed and applied so as to do substantial justi'ce and may be
’ [}

.varied upon request and good cause shown. ' ¢

: 4. The Department of Education shall revise its
regulations to be in accord with the procedures agreed upon herein,

shall disseminate the revised regulations to the school districts

and intermediate unité and shall thereafter file with the court

~and plaintiffs a statement of how and to whom said regulationssand

any covering statements were delivered.

5..._ Notice and the opportunity of 2 due process hearing,

as set out in paragraph 3 above, shall be afforded on and after the

effective date of the stipulation to every child who is mentally

e e
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retarded or who is thought by any school official, the intermediate
unit, or by his parents to be mentally retarded, befcre subjecting

such child to a change in educational status as delined herein.

T

¢ _ : Ed Weintraub - A
' Deputy Attorney General

Thomas K. Gilhool
~Counsel for Plaintiffs
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The metler is before the Court for decisicn pursuant to Rule 22(e),

A } i zleve vt that Ya cl tion shall
Fed. R. Civ. P., vhich provides in relevent part that "a class action sh

not be + + compromised'ﬁithout the epprovel of the courv, &nd notice qf the
proéésed ; ;  comprozice shall be glven to ell mexzbars of.the class in.such‘
_ merner as thé court directg.“* |
.'Aftef notice twice given to the class 6£fdefendants, three deys qf hea?—
ings end the ;ubmiésion of An Ameﬁdéd Consent Agreement snd Stipulation, the .
.Montgomery County Intermediate Unit, the Schuylkill Intermediate Unit, the Dela-
vare County Intermediate Uni&, the Dovningtown Area School Diétrict; the bhééiér
County I;termediate Unit, the Helifax Ares chhool District and the Allegheny
" (Suburban) Intermediate Unit have withdr;un or signified their inteﬁtipn ‘o

withdraw their objections. Cnly the Lancasiér-Letanon Gfoup of defendant-ob-

i .-v K3 . £ 2 o
Jectors ——the Lancaster-Lebenon Intermediste Unit, end three of its consiituent

' ' . s . L EE
~—school districts, Ephrata, Hempfield, end Werwvick -—— remain befors._the Court.

—— e m e

T —

* While the determination of the clesses in +his ection does not specify, the
classes here are undoubtedly 23(b)(1) or (b)(2) classes. See Noore's Federsl
Practice, Secs. 23.31, 23.35, and 23.40, esp. P. 23-851. Cf. Mills v. Besrd of

- Education, C.4.80.1939-71, an action pending in the federal District Court for

the District of Columbia raising the questions of access to eduaction raised here,
but for a class which includes not only the retarded but children with Eny other
exceptionality as well. For the convenience of ihe Court, copies of two orders
entered in that action ere attached to this Memorandum.

*¥The School Dist:ict of Lancaster appears for the first time in these proceedings .
&s a slgnatory to the Lancaster-lLebanon Group's brief. Since it did not appear as

objector prior to the appointed date (December 7, 1971), 1t mey not appear nov.

~ denled 390 U.S. 995 (1969).

City of Philsdelvhis v. Morton Salt Company, 385 F.2d 122 (3rd cir. 1969), cert.

4



The standerd for ju

3]

-Lebanon's objections 1s clear:

13
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the triel court has broad discreiio pproving or disspproving & preposed

compronise; the questicn is eimply whether the compromise is "Zair snd rcasonable’.

See N;ore’s Federsl Practice, Secs. 23.80(4), esp. p. 23~1555, and 23.1.24(2), '
_end the caiag éifed therein. ' . .
‘fWhile fheir var;ous submissioﬁs have sometimes seemed to covef the
..ﬁaterfront, Lanéaster—Lebanon limited 1ts presentaziion of evidence to the
heariﬁg_@uestion (Wov. 12 Tr. 34, 51), agreed that the terms of the October 7
‘dnjunctions wers “clear, precise and f}operly Judiciall (Originai Lencaster~
iebanon.Obiections, p. 7), and confessed through counsel (Nov. 12 Tr. 49) and
through its”sin%}e vitness (Nov. 12 Tr. 6&) that it has no quarrel with the
;- substantive provisions of the Octobef 7 Agfcemént.* In suﬁ, Lancaster-
Lebanon raiseé-two objections: one, their sole objection to the ﬁerits of the
"*LCOmprom;sa, the prior nature of the due process hearings, ana two, embellished

~~—

‘with much out-of-place rhetoric, & plea for abstention.

¥.The feirnmess and ressonsbleness of each of the provisions of the compromise is,
in any cas3 , emply supported by thzextensive testimony of Willism OhrtzZan (Dec. 15
Tr.) and of the plaintifs! expert witnesses.(iug. 12 Tr.)
" The notice questions have, of course, gons out of the cass, by virtue of the
-6ucessive notices of last fell end the appearance of the Lancaster-Lebanon Group
- here. In any event, siance this wes not a 23(b)(3) class action, the "best notice
- practicable" requirement of Rule 23(c)(2) did not apply; and the notice under
Rule 23(e), which may elso feirly be read as the discretionary notice under Rule
23(d)(2) ("of the proposed extent of the judgment"), was sufficient. .



:L. “he Feirnsss eng T°'=fsz'=c'“='bl nese ¢f Prior Dus Process Hearings.

"'Thera:cen be no doubt thut i: the question of dus process hearipg before
change in educ;tional status had gone t¢ declision by this Court, pleintiffs would
.have preveiled. . ‘
Lancaster-Lebsnon egfees that & prier ﬁearing is sppropriste before any
exclusion fpom education but objects thet a change in educatienal statue, partic-
ularly'from regular class to special cleass, does not require a prior hearing.
It is a'position Lancaster-Lebanon cehnot sustain. First, tﬂe ;pjury —
Yo the scheool district asserted to flovw from a requireméht of hezring prior to
ehange in educational status (the danger of disruption of recular classes), is
"~ not —on the teSu&mony of Lahcaste*~pebcnon's own Wltness-- reel. Dr. Sherr's
testimony was clear. the problem would arwse, if at all, vith respect only to
fvseveraly retarded childron; as to them, identificatlon is rather straightforward,
and early identification, reguired both by state law end sound practice,4will |
ellow hearing and decision, if there is a dispute, well before school beéins.
To be sure, the requirement of a prior hearing will place significent pressure
'6n the school-districte for early identification, but, as Dr. Sherr testified,

that is only proper. See Nov. 12 Tr. pp.68, 62-67. "

— e et e

**The Amended étipulation onhearings'provides in"extfaordiﬁary circumstences", that
nust be establisted in a kind of prelimirary hesring on a peper recori tefore the

_ Director of the Buresu of Special Education, for tentative assignment to precede
- hearing.



: - : - I am eqyrd
Second, Lencastsr-Lebanon is wrong on the law. The Supreme Courd has held
egain. end sgein thet where & person's essentizl interesis zre at stske, govern-"
I > * k) - ! . vy ‘ ’; <
pental sction musht eweit notice end the opportunity for e hesring. o683, 8.8

Bell ¥ Burson, 402 U.S. 542 (1971)(suspensicn of criver's license); Goldbera V.

¥ ' ' H
Kelly, 397 U.S. 254 (1970)(termination of public assistgnce bensfits) ;

Sneidsch v. Femilwv Finence Corp., 395 U.S. 337 (1989) (prejudzaent garnishment);

Armstrong v. llanzo, 380 U.S. 545 (1965)(deprivation of perenthood); Schuwere v.

Bosrd of Bar Zuaminers, 353 U.S. 232 (1957) (right to take bar exsmination);

Goldsnith v. United Steteé Bosrd of Tax Aocealé, 270 U.S. 1&7 (1?26)(accouﬁ— R
'tant's qualifications to practice in front of Boerd). B
- ‘The essentlal interestsof a child affected by & change in educational.
{. étatﬁs, are twofold. First, the testimony of:plaintiffs' experts (Aug; 12 Tr.)
and of Williem Ohrtmsn (Dece 15 Tr.) indicates clearly that, for retarded child-
fen, assignment to the wrong educationsl program is tantsmount t§ no educaticnal

\aséignment at all. Second, the interest of a child in not being labelled mentslly

* Lancaster-Lebznon attempts & spurious distinction to avoid Coldberg, namely
that there is necessarily a constitutional difference between terminating or
excluding and merely reducing. There mey be such a difference, of course. I%
dopends upon whether the asction crucially affects an essentisl intsrest. As to
Goldberg itself, note that this District Couri, prior to Goldherg, held hesrings
constitutionally required prior to public assistance terminations, suspensions
- or reductions. Csldwell v, Lsudheimer, 311 F. Supp. 853 (1969)(tkres judge court).
Anong the other decisions of this Court finding a prior hearing constitutionelly
necessary, see Swarb v. lennox, 314 F. Supp. 1091 (1970); McZlirov v. Santiaco,
319 F. Supp. 284 (1970). , ; ,

————
—-E- 0
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W
|G}
ct
Fa
ct

hat ecccapanies such lebelling is very clear on this
‘ %%

record, see especlelly the testimony of Igmacy Goldberg (iug. 12 Tr.).

That & putlic educetion is such a weighty interssi es io require noiice

I.J
[N

end & full hearing prior to depriveiicn is by now well settled. See, e.z. Dizon

Y. flabema State Board of Tducsilon, 294 F.2d 150 (5th Cir. 1961), cert. cenied

368 U.S. 930 (1981); Woods v. Wrizht. 334 F.23 369 (5th Cir: 1964); Stricklin v,

Regonts of Univ. of Wisconsin, 297 F. Supp. 416 (W. D. Wis. 196%)(short-term sus-

pension); Vousht v. Van Buren Public Schools, 306 F. Supp. 1388, 1393 (E. D. Mich.

1969). And see Xnizht v. Board of Tducetion, 48 F.R.D. 115 (St D. X. Y. 1969)1

(transfer from full time day to part time night s chool held to require notide

and prior hearing); and Stevart v. Phillips, C. A. No. 70-1199-F (D. Mass. 1971)
(court approved consent agreement requiring fotice and prior hearing before trans-
fers in and out of spscial education).

2 - Similerly, the United States Supreme Court has held a full due process

: hearing necessary before thé state stignatizes any citizen. In Wisconsin v.

Cors tantineau, 400 U.S. 433 (1971), vithout notice to Mrs. Constantinesu or e,

/

**Unfortunately neither the doctrine of varens pstrise nor the good will (vhich,
vith Lancaster-Lebanon, we are willing to assume) of “hose acting in the name of
that doctrine is sufficient to protect the essential interest of children. Ses
generally, e.g. Apolication of Gault, 387 U.S. 1, 14-19 (1967). And more particu-
lerly, see, Garrison snd Hazmill, "Who Are the Retarded?"™ J. of Exceptionel Child-

.Zen p. 13 (Sept. 1971)(in five-county metropolitan Philadelphis, at least 253, and

perhaps &s msny as 68%, of the children assigned to classes for the Zducable Men-
tally Retarded ere misclassified end should bs in reguler clascses)(copies of this
article were subnmitted to the Court for its judiciel notice at the conclusion of

__the Decexmber hesrings). _ _ : , *



prior heering, her name had been posted in ell reatil liguor esisblishments for-
bidiln» ssles 1o her bscause of ‘excessivs drinking", The Court wrote:

"The only issue present here is whether the lsbel or character-

ization g;ven a8 person by 'pesting!, {though & rerk of illness 1o

some, is Lo others such e siigmz or bsdge of disgrece that procedura

due process requires noiice and an oppo*turity to be heard. Ve agree

with the district court that the private interest is such that those
- requlrements . . . must be met.

' It 1s significent thet most of the ,rovis*o“s of the Bill of Rights
are procecural, for it is procedure thai marks much of the difference
betveen rule by law end rule by fist,

.. Only when the whole proeeding s leeding to ‘the pinning ‘of an unsev-
ory label on a person ere alred can oppressive rssultis be prevented."

Following Constantinezu, see, e.g. Dele v. Eshn, 440 F. 24 633, 636 (20 Cir. 197&)

("The stlgma of incompetency, the implication that she has some klnd of mental ;
" deficlency, with attendant untrustworthiness and i*re390251b’lity, and the con-
.'.sequences to her reputation and her normal human relationships with others in

the communlty" requires notice and hearing before declaratlon of 1ncompetency)

Cf. Doc v, McMillan, 442 F. 2d 879, 881 (D. C. Cir. 1971).%

Thus, cleally, had this matter proceeded to a decision, this Court could on’y
have held notice and a hearing required before any change in the educational stetus

of any child wno is menually retarded or who is thou*ht by school or parents, to

¥ See also FeMichzel v. Chester Fousing Authoritiv, 325 F. Supp. 147 (E. D. Pa.
1971) (Fullen,d. J(requirldv notlice and hearing prior to a notice of termirtion of
lease on the ground thet issuing such a notice is "an event of importance which
‘alters the landlord-tenant relationsiiip and places the tenant in a position of
‘uncertainty")(the analogue of course, is to the effect which labelling will have
on the expectations of a teacher, and the further effect which expectations of a

teacher have on a child's learning ; L .




-

be mentally retarded. That pleintiffs would have preveiled on the issue of preced-

‘ural dug process is ezple demonsiration that the proposed compromise on this issue

is "fair and reasonmeble". (Cohen v. Yovnz, 127 F. 24721 (6th Cir. 1942). The
Cojectors offer nothing, in argument or in fact, persuasive to the contrery. The
_ objection to notice and a hearing prior to a change in educational staus rust

therefore_bé diszissed and the comproai = approved, ‘ : ' .’

'B. Abstention Tk | | e

Aé Judge Gibbons wrots in Stevhens v. Yeomsns, Bé7 F. Sﬁpp;
'#f1182, 1185 kD.N.J. 1970) (three~judge court), "Abstention is at
'i.best & discretionary déctrinq." Contrary to Lagcaster—Lebsnon's as-
séftioﬁg in its recent brief, abstention is not a doctrine derived
%n'Constituﬁibnally binding fashion from the Tenth Amendmen?, nor is it
jﬁrisdictional; Rather, abstention is'a discretionery doctrins, applic-
~able in narrovly limited r"spécial éircumstances," vhere the federal district

- . (
court having jurisdiction over & claim, Prooper v. Clark, 337 U.S. 472,

492 (1949), na ; in recogﬁition‘of the principles of comity, refresin

“from exercising jurisdiction. :
Curiously, the claim Lencaster-Lebanon sirgles out and presses in ‘
1fs objectipns; plaintiff's'proéedural due process claim, 1s & élaim'as'to

- which abstention bj this Court would have been cleerly improper. In Wiscomsia

V. Constentinezu, 400 U.S. 433 (1971), in a preciselysimilar procedural due



process case, the Couri fzced the ebsteniion quesiion end -— in a %4~3 decision

vritten by Mr. Justice Dougles who eleven meonths tefors had written Jeetz

Ve BC”E ﬂ [ 397 U Sn P2 (7970) —— be )

In the preseny case the Wisconsin fct doss not contel
eny provisicn whatscever for notice sad hearing. There is ‘
no embiguity in the state statute. There are no p*ov*s*oﬁs
" which could feirly be isken to mesn that notice and hesring
might be given under some circumsiences or under some con-
. ‘struction but not uader others. The géct on its fsce gives
the chief of pollce the povwer to do what he did to the &ap-
pellee. UHence, the naxed question, uncomplicated by an
unresolved state law, 1s whether the Act on its face is
unconstitutional. As we said in Zwvickler v. Koots, 289 = )
U.Se 241, 251 abstention should not be ordered merely: T
to avait an attempt to vindicate that claim in e state court.
Vhere there is no embiguity in the state statute, the fedsral
court should not ebstein but proceed to declde the fedsral
constitutionsl clain,”

Exactly so hero. The spscial educstion provisions of Pernsylvania' School

Codo contain .no prov;sion for nOuice and hearing. Hed & decislon been

~ necessary here, this Court under Constentineau could not have absiained.

Constantineau hes beenfollowed and abstention refused in two recent

prior hearing cases decided by federal<ﬁstrict courts. In Osmond v. Spencs,

317 F. Supp. 1349, 1351 (D. Del. l971‘(th*ee—ju ge court), Judges Van Dusen,
Hright and Layton refused to sbstain from deciding the constltutionality of a
- Delaware statute agthorlzing judcnent by confeusion on warrant of an sttorney.

The Court cited Askew v. Harcrave, 401 U,S. 476 (1971) and distinguished

Reetz on the ground that "the case before us involves substantlally the same
cleim under the Delawere Constitution.” Thus the fact that Pennsylvania's
Constitution has clauses whose reach is fhe sare as the due process clause of

the'Fourteenth Amendment does not indicate thet abs tention 1s proper. As



- the Supreme Court s2id in Consiteniinesu:

"We would negete the history of the exnlergement of the

Juriedictlion of the federsl disirict courts, if we held
, the federel court chould ey itc hand end not decile tle
: guestion before the sitate curts decided it.T

Nej

In Devie 7. Weir, 328 F. Supp. 317, 323 (¥.D. Ga. 1971), a2 federal district °

eouru declired to ebstain and held that dus precess requiree & prior.hearing
before & city-canstop supplyin wate~ toé“artzen texn ants on the ground
of an outstarnding bill incurred by the tenants! lsndlord.
. :

Thus &s te.the very matter to which, on the merits, Lancester~Lebanon
ﬁakes strorgest ebjectioﬁ, the requiremsnt ef aprior due process hearing,
abstention‘would heve been improper. Judic;al economy vould have suﬂgested
that the Couit, in its sound discretion, retadn jurisdiction of the entire

] . .o

cases In the present posture of this cass, howeve*, there ge still other

and delC reasons why abqtenuion ma¥es No sensc.
The chief purposes of the abstention doctrine ere (1) to avoid
&

decision of a federelconstitutional quesiion and (2) %o avoid needless conflic

the adninistration by a state of its own affairs. Peilrosd Commission v. Pullran

o Wit

Co.; 312 U.S. 496, 500-01 (1941). In the present posture of this case,

decision of eny federal constitutlonal question is, of course, rendered un-

necessary by the teras of the pronoseﬁ compromise novw pending before the Court.

- As to the second, "the avoidance of needless friction," in federal-state

relationeﬁlps, Pullran, 312 U.S. at 500, the stete officers responsible for

edministering ‘the special education end treining scheme in question here —



the Secretery of Zducation, the Stztle Board of Dducation, the Dlrector

of the Buresu of Speciel Ecuceticn, &and the Dec”etcrj of Welfere —- &s well
, :
es the stetels chilel legal officer, the Attorney General, have joined in asking

this Court to retain jurisdiction until the proposed compromise of this action
is implemented. Ian this posture, conity can herdly be ssid to be in jeoperdy
_end, the basal ressons for invoking ebetention thus ebsent, sound discretion

would refusc abstention.

The opinion of ‘this Court in Cornorptlon of Haverford Collegs V.

Beeher, 329 F. Supp. 1196, 1201 (E.D. Pa. 1971 ) (three-judge court) 1s apposite
here. In that case, Judge Jos. Lord, writing for himuelf, Judge Biggs and

Judge Dittex declined to abstain froa declding the con5u1tutionality of the
i ' "

ngher Education Assistence Act, ayinv'

"The lengthy oclay which wonld occur if we referred this

case 1o the state couris, would occasion an ecuelly lengthy

period of infringezent on the righis plaintiffs seek to protect

in this action, essuning these cledns to be velld « o o

"In sddition cur worries ebout poseible friction vith state

officiels erising fror fzilure io ebstain are nitizated scmevhat

by the fact thati attorzey's representing the state zgency have never
raised ebstention.” '

_ Sge 8lsg Fostetier v. T4lewild Bon Vevzge Licucr Corv., 377 U.S. 324, 329

(1964).' ﬁere, the state officers havemt only pot requésted abstention but
have'affirmatively asked this Court to retain jurlisdiction. And here the |
| _palns of delay that abstention uould bring to the most funcamental interests
of pleintiff children would be even greater. ;

It need hardly be repeated here that educatlon is fundemental., In

| Brown v. Boerd of Td’cation, 347 U S. 483, 493 (1954), the Court wrote:

s e



U [Education/ ie d in the performance ¢f our mest basi
2t ' responsitdiltles « ¢ « o« Iv is the very foundsiion ol gonod
citizenship., It is & principal instruzent in evaksning
the child to culiural velucs, in prepaerizng hinm for leder v o o
training, and in helping hin to edjust normally to his environment.
E In these deys i1 i doubifuvl thst any ¢hild meyv rezsonzbly be

expected 10 succeed in life if hes is denied the opportunity

of sn education. Such en opporbudluy, vhere the siste hes
undertsken to provide it, is & right wkich must be nmede ava*lable
to 811 on equal terms.!

See &l8o Hoosisr v. Edans, 31/ F. Supp. 316 (D. ‘. Croix 1970)(aeces= of alien

children to education); Ordvay v, Hafgraves, 323 F. Supp. 1155 (D. Mass. 1971)

(access of pregnant girls to education); Hobson v. Fencson, 269 F. Supp. S

401, 507 (D. D.C. 1967), If en ordinary‘dhld nay not be eypected to succeed

didhddt an educatidn, th much riore the retsrded child, TFor as the testimony
in this case indicates (Aug. 12 Tr.), the ordinary child may learn willy—nilly,
oﬁ the streeﬁ,or from tele?ision, but the retarded child requiresla formel,
-structured program of education, and if denied it, he is.not only st jeopardy
~of suecese but also of liberty &and liie. ‘ h

"It is this, smong other things, the distinguishes the present case from

Reid v, Bosrd of Education, __ U. L. L. Wk. __ (24 Cir. 1971). This case is

concerned, apart from procedural due process, simply with access to educ~tion.'
- In Reid it was conceded by all parties that b;nin—damaged children would be given

access to education, indeed some were al*eadytglnd provided homebound instruc-

3 .

Reid was, of cou;se, also incuite a dlfferent posture from thls case when
the abstention qQuestion was raised. And Reid rsised no prcced’*al due
process claim, : .



ticn, tﬁe only questio:xas vhat is & ressomsble time for screening them for
adzission — peculierly & question for stave resolution. FHere had pleintifls!
substaniive cleims gome %o cecislon the sole question would heve been eccess
er not Vo ecducsiion — culte &z Aifferent end mere fundazenﬁai cussilon. &s tbe

Court seid in Esrmon v. Forcseniu , 380 U S. 548 (1963), 8 decision to absuain

nust fake sccount of the "nature of the Comstitutional deprivation elleged apd

the ﬁrobablé coﬁseque:ées of abstainirg,” of the "inportance ernd immediacy”

of the issus. If, as there and here, "fundamental civil rights of a‘broad class

of citizens" 1s at steke, then sound discretiop veuld refuse abstsntion.
Tbus,’ﬁowever the question might te appreachs? in tﬁis case -— whether

because of the presence here of the proceduril due process clalm, or of the

fundementel clain to access to education, or begcsuse in the posture of this

case abstention would serve none of its intended funciions, «d would in fact

simply delsy the realization of fundemental procedural and substantive rights --

this Court éhould not now ebstein, but sbould instead dismiss the objections

of the Lencaster-Lebanon Group, approve the p*oposed conpronise axd make final

its Order of October 7, 1971. - i ’

- Respectfully submitted,

- I g (T;/
. . v o : 5 : ],(—_.’.ﬁﬂl
3 ’ £ - - Thomgs K. Gilhool
R ' ' Attoiﬁey for Plaintiffs .

ne Crezmer
torn 7 General g

(\LQL (ﬁ akp

Ed Weintreub
Deputy Attorney Gsneral

L : . Aftorneys for Defendants
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